Missouri Criminal Law Update
Chris Koster, Attorney General
FEBRUARY
CASE LAW UPDATE...

CAPITAL SENTENCING
TIMOTHY HURST VS. FLORIDA, UNITED STATES
SUPREME COURT, CASE NUMBER 14-7505 (JANUARY 12, 2016)
KANSAS VS. JONATHAN CARR, UNITED STATES
SUPREME COURT, CASE NUMBER 14-449; KANSAS VS.
REGINALD CARR, UNITED STATES SUPREME
COURT, CASE NUMBER 14-450; KANSAS VS. SIDNEY
GLEASON, UNITED STATES SUPREME COURT,

CASE NUMBER 14-452 (JANUARY 20, 2016)
This month, we have three potentially
significant decisions from the United States
Supreme Court on sentencing proceedings
in capital cases; the impact of erroneous
instructions on sufficiency of the evidence,
and the retroactivity of the ban on mandatory
juvenile life without parole. From the Missouri
Supreme Court, we have four decisions —
one on the scope of search incident to arrest,
one on the 2012-14 breathalyzer maintenance
regulation, one on when possession of a
firearm is sufficient to show that an offense
was committed with the aid and assistance of
the firearm, and one on the use of PowerPoint
presentations in closing argument. Finally,
there is one opinion from the Missouri Court
of Appeals, Western District, on the proper
use of depositions of a child victim.

Chris Koster
Attorney General

FACTS –
Hurst: Under Florida law, a jury in a capital case gives an advisory
verdict. That verdict does not reflect which, if any, statutory
aggravating circumstances the jury found. The responsibility for
finding statutory aggravating circumstances rests with the trial judge
who can impose a sentence of death even if the jury recommends life.
Hurst alleged that this procedure violated his right to a jury trial in the
penalty phase.
Carr: The three defendants in this consolidated appeal alleged that the
Kansas “weighing” instruction in capital cases improperly required
them to prove the existence of mitigating circumstances beyond a
reasonable doubt.
HOLDING –
Hurst: The United States Supreme Court held that the finding of
statutory aggravating circumstances must be made by a jury.
Carr: While not resolving whether a state could require the jury to find
mitigating circumstances beyond a reasonable doubt, the United States
Supreme Court held that the instructions in this case did not impose
such a requirement.
NOTE – Just like the 2002 opinion in Ring v. Arizona, Hurst contains
broad language holding that “death eligibility” findings must be made
by a jury. On the other hand, Carr makes a sharp distinction between
the eligibility determination (the finding of aggravating circumstances)
and the selection determination (the weighing of mitigating
circumstances against aggravating circumstances), suggesting that
burden of proof might not even apply to the weighing process. Since
Ring, it has been routine in capital cases in Missouri for defense
counsel to file a motion claiming that all decisions that the jury must
make (including the weighing of aggravating and mitigating evidence)
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is part of the eligibility determination and the instructions
should be modified to require the State to prove all of the
penalty phase issues beyond a reasonable doubt. These
motions will probably now add a cite to Hurst. If faced
with such a motion, some of the reasoning in Carr on
why it is difficult to even apply a burden of proof to the
weighing process should be helpful in explaining why the
defense analysis is incorrect.

JUVENILE LWOP
HENRY MONTGOMERY VS. LOUISIANA,
UNITED STATES SUPREME COURT,

CASE NUMBER 14-280 (JANUARY 25, 2016)

FACTS – In 1963, Montgomery, who was then-seventeen,
killed a deputy sheriff. Under Louisiana law, when
the jury declined to recommend a death sentence, the
mandatory punishment was life without parole. In 2012,
the United States Supreme Court ruled that a sentence of
mandatory life without parole for juvenile offenders was
unconstitutional. Montgomery filed for relief from his
sentence under a Louisiana procedure allowing inmates
to challenge illegal and unauthorized sentences. Louisiana
claimed that the 2012 decision did not apply to cases that
were not pending on direct appeal at the time.
HOLDING – For the most part, United States Supreme
Court opinions are only retroactive to cases on direct
review. However, the United States Supreme Court has
recognized two circumstances in which a decision would
also apply retroactively to cases on federal habeas review:
1) new substantive rules (i.e. rules that change what
penalties can be imposed); 2) “watershed” procedural
rules (extraordinarily significant procedural rules on the

level of Gideon). In this case,
the United States Supreme Court
holds that, as a matter of federal constitutional law,
new substantive rules also apply retroactively to state
court proceedings. The Supreme Court also found that
the 2012 decision barring mandatory sentences of life
without parole for juvenile offeders is a substantive rule
that must be followed by state courts if a state provides a
forum for this type of claim.
NOTE – There are multiple inmates who have filed state
petitions challenging pre-2012 life without parole sentences
— many in cases from before 2000. Those petitions are
still pending. As the Missouri Supreme Court had stayed
its cases pending a decision in Montgomery, it is likely that
some further guidance for these cases will be forthcoming
in the near future. Additionally, there is some discussion
in the majority opinion regarding the type of juvenile
who should receive a life-without-parole sentence. If you
are facing a sentencing hearing for a juvenile convicted of
murder in the first degree, you should closely review this
decision in drafting any penalty hearing instructions.

SEARCH INCIDENT TO ARREST
STATE OF MISSOURI VS. DERRICK
CARRAWELL, MISSOURI SUPREME COURT,

CASE NUMBER SC94927 (JANUARY 12, 2016)

FACTS – Officers arrested Carrawell for peace
disturbance. While attempting to subdue Carrawell, an
officer ripped a plastic bag out of Carrawell’s hands. After
Carrawell was secured, the officer picked up and looked
at the bag, finding what appeared to be Heroin. Carrawell
filed a motion to suppress claiming that the search of the
bag was not properly incident to the arrest.
HOLDING – This case involves a split opinion 3-3-1.
By a 4-3 vote, the Missouri Supreme Court found that
this search was not a proper search incident to arrest.
In particular, because the bag had already been taken
from Carrawell, it was no longer within his control
and the officer could not use Carrawell’s arrest to
justify going back to the bag and searching it without
a warrant. However, given extensive case law with a
broader interpretation of the scope of a search incident
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STATE OF MISSOURI VS. DERRICK CARRAWELL,
MISSOURI SUPREME COURT, CASE NUMBER SC94927

(JANUARY 12, 2016)

to arrest, the three-judge plurality declined to suppress
this evidence based on the “good faith” exception.
NOTE – This decision narrows the scope of a search
incident to arrest. For all searches after January 12,
if a defendant is separated from an item during the
course of an arrest, a search of that item may need
to be justified by something other than “search
incident to arrest” or officers will need to obtain
a warrant to search and seize those items.

BREATHALYZER TESTING
KRISTEN STIERS VS. DIRECTOR OF
REVENUE, MISSOURI SUPREME COURT,

CASE NUMBER SC94840 (JANUARY 12, 2016)

FACTS – In December 2012, the Department of
Revenue amended its regulations governing the testing
of breathalyzer machines. One part of the regulations
requires the testing of the alcohol levels in standard
approved solutions to determine if the machine is properly
measuring alcohol levels. Before 2012, the regulations
authorized the use of either of two approved levels. The
amended regulations added a third authorized level; but
also used “and” rather than “or” to describe the required
standards. In February 2014, the Director changed this
regulation to “or.” In July 2013, officers arrested Stiers for
driving while intoxicated. Stiers’s breath test showed an
alcohol level well above the legal limit. Stiers, however,
objected to the introduction of this test result at her license
revocation hearing because, in performing the monthly
maintenance check on the machine used to test her alcohol
level, the maintenance officer only tested the machine
using one of the three approved solutions.
HOLDING – The 2012 regulations plainly state “and.” If
the maintenance officer only used one alcohol level to test
a breathalyzer, that breathalyzer was not properly tested
and any breath test performed using that breathalyzer is
inadmissible.

NOTE – This holding only
applies to breath tests performed
between December 2012 and February 2014. If you still
have a pending driving while intoxicated case from this
time frame, if the defendant objects to the breath test, you
will have to prove intoxication by other evidence.

ARMED CRIMINAL ACTION
STATE OF MISSOURI VS. JUSTIN JONES,
MISSOURI SUPREME COURT, CASE NUMBER

SC94924 (JANUARY 26, 2016)

FACTS – After parking her car in her attached garage,
the victim hit her garage door button to close the garage.
However, as the door was closing, it stopped and started
to go back up. The victim immediately turned around and
saw Jones inside the garage, holding a gun. Jones then went
into the dwelling portion of the residence, still holding
the gun. The jury found Jones guilty of multiple counts,
including burglary and an associated count of armed
criminal action.
HOLDING – At the very least, the possession of the
gun during the commission of the burglary supported a
finding that Jones committed the burglary with the aid or
assistance of the gun. As such, the evidence was sufficient
to support the conviction for armed criminal action.
NOTE – As discussed by the dissent, burglary can be
charged based on either entering unlawfully or remaining
unlawfully. When the charge is “entered unlawfully,”
the burglary offense ends once the defendant has
partially entered the building. When the charge is
remained unlawfully, the burglary continues until the
defendant leaves.

CLOSING ARGUMENT EXHIBITS
STATE OF MISSOURI VS. CHADWICK
WALTERS, MISSOURI SUPREME COURT,

CASE NUMBER SC94658 (JANUARY 26, 2016)

FACTS – As part of its closing argument, the prosecution
used a PowerPoint presentation. The last photograph
continued
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STATE OF MISSOURI VS. CHADWICK WALTERS,
MISSOURI SUPREME COURT, CASE NUMBER SC94658

(JANUARY 26, 2016)

in the presentation was a booking |photo on which the
prosecution had superimposed the word “Guilty.”
HOLDING – It is permissible to use visual aids in closing,
including displaying evidence that had been admitted
at trial. It is not permissible to use evidence that has not
been admitted at trial. Superimposing “Guilty” on the
booking photograph transformed that photograph from
an admitted exhibit to an inadmissible exhibit. While
the prosecution could have argued that the defendant
was guilty, superimposing “Guilty” on the defendant’s
photograph was impermissible.
NOTE – The bottom line of this decision appears to be
that the rules for visual aids (particularly PowerPoint
presentations) during closing argument are stricter than
the rules governing the actual argument. Rhetorical points
and ultimate conclusions that can be verbally argued to the
jury might be improper if reduced to a slide. Furthermore,
as the majority opinion notes, in most cases, it is better to
show the PowerPoint presentation to the trial court (and
opposing counsel) before argument to avoid the risk of a
mistrial if the trial court decides during the argument that
the presentation is improper.

under Section 491.075 and
under the rule of completeness.
The trial court allowed Johnstone to impeach the victim
with specific statements made during the deposition but
did not allow Johnstone to introduce the entire deposition.
HOLDING – The mere fact that the victim’s statement
was made during a deposition does not, by itself, make
the statement reliable for the purposes of Section
491.075. Instead — regardless of who seeks to admit the
deposition — the statements made during the deposition
must be analyzed under the traditional test for reliability.
Additionally, when the prior statement is a deposition,
Rule 25.13 governs rather than Section 491.075. The rule of
completeness does not allow a party to use the entirety of a
deposition to impeach a witness.
NOTE – As discussed in the opinion, the rule of
completeness allows a party to introduce the remainder of
the relevant portion of a statement when necessary to give
context to the part introduced by the other side. There was
also an issue of juror non-disclosure in this case. Whether
a juror has committed intentional non-disclosure depends
in part on the exact question asked. Ambiguous questions
increase the chances that some venirepersons will fail to
respond — depriving both parties of useful information
during voir dire and creating the possibility that the nondisclosure will become an issue later.

RULE OF COMPLETENESS
STATE OF MISSOURI VS. ROBERT
JOHNSTONE, MISSOURI COURT OF
APPEALS, WESTERN DISTRICT,

CASE NUMBER WD78199 (JANUARY 26, 2016)

FACTS – Johnstone sexually molested a child victim
while the victim was spending the night at a friend’s
house. Before trial, Johnstone had taken a deposition of
the victim. At trial, Johnstone sought to admit the entire
deposition to impeach the victim’s testimony — both
For additional information on these cases please contact Sue Boresi, Chief Counsel, Public Safety Division
at 573-751-4418; Shaun Mackelprang, Chief Counsel, Criminal Division at 573-751-0272;
or Terrence Messonnier, Assistant Attorney General, Public Safety at 816-889-5031.
4

February 2016

|

Missouri Criminal Law Update

